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I. Introduction 

 This report focuses on the voluntary and complementary pension Fund 

(hereafter: the Fund) for Members of the European Parliament (MEPs) and 

specifically whether the guarantee that was given by the European 

Parliament (EP) to uphold all rights of members of the Fund (the 

guarantee) can be legally upheld in the light of EU Law and national 

applicable Law. 

 This guarantee was given by the Bureau of the European Parliament in 

2009 (see below). It was stated, in response to doubts about the financial 

stability of the Fund, that:    

‘Parliament would assume its legal responsibility to guarantee the right of 

members of the Scheme to the additional pension which could be retained 

after exhaustion of the Pension Fund, and that, equally, any capital remaining 

in the Fund after all pension entitlements had been honoured would be 

transferred to the European Parliament. The Statutes of the Pension Fund 

should be amended accordingly’. 

 

 Parliament’s Bureau thus committed itself to continuing pension payments 

to the Fund’s members, even in case it would be exhausted. It claimed vice 

versa that once all commitments had been honoured, any remaining assets 

of the Fund, would go to the European Parliament. 

 

 This report contains a description of the Fund in par. II. The guarantee and 

the relevant Case Law will be discussed in par. III. The Fund, a so-called 

‘SICAV-FIS’, and its features will be discussed in par. IV. In par. V a number 

of conclusions/recommendations will be drawn. 

 



 

3 

 

 

 

II. The Fund1 

General 

 The pensions of MEPs consist of several provisions (see below). Prior to 

the entry into force of the Statute for Members of the European Parliament 

(14 July 2009), retirement pensions for MEPs were payable by each 

Member State.   

 The Fund was created in 1990, when the single statute2 for MEPs did not 

yet exist. The Fund is legally separate from the European Parliament.  

 From July 2009, all MEPs were eligible to receive a pension from the 

European Parliament as part of the single statute. Before that, MEPs were 

paid a salary and a pension by their member states, equivalent to the 

salaries and pensions paid to their national counterparts (i.e. national 

members of parliament). Exceptions were Italian and French MEPs, who 

received a pension equivalent to that of their national counterparts, but 

provided for by the European Parliament rather than by their own 

governments. 

 The Voluntary and Additional Fund is a so-called SICAV-FIS 3 , a 

Luxembourg investment Fund. The scheme is regulated by Luxembourg 

 
1 This paragraph is partly based on public information and interviews with former MEPs. 
2 ‘Under the single statute for Members, in force since July 2009, MEPs all earn the same salary. It is 
set at 38.5% of the basic salary of a judge at the Court of Justice of the European Union, so MEPs do 
not and cannot decide on their own salary’. See: 
https://www.europarl.europa.eu/news/en/faq/13/salaries-and-pensions 
3 https://www.bloomberg.com/quote/FONDSDP:LX 
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law 4  and all related documents are registered and accessible via the 

Luxembourg ‘Registre de Commerce et des societies’.5  

 The Fund managers decide – within the margin of the applicable legislation 

- how to organise (the investments of) the SICAV. The Fund managed the 

assets and appointed, among others, the investment adviser, the custodian, 

the actuary, the accountants and the auditors.6 

 The Fund was closed in 2009 - mainly due to negative publicity- when the 

MEPs' single statute entered into force. According to calculations made in  

2018, the Fund had an actuarial deficit of EUR 326 million7 and this deficit 

is expected to reach 384 million by 2038.8 Payouts, however, continue to 

this day: in general about EUR 20 million a year.9 

 It is estimated – ceteris paribus- that the date of insolvency of the Fund will 

be somewhere between 2024 and 2026 (see below). 

 In December 2018, the Bureau of the EP took a number of economically 

inevitable measures with a view to improving the sustainability of the 

Additional (Voluntary) Pension Fund, addressing the increasing liquidity 

problem and reducing the actuarial deficit and the negative consequences 

for the European taxpayer’.10 It decided to increase the retirement age for 

beneficiaries of the Additional (Voluntary) Pension Scheme to 65 years and 

 
4 https://www.editus.lu/fr/fonds-de-pension-deputes-au-parlement-europeen-sa-luxembourg-1730121 
and https://www.leireg.de/de/suche/lei/549300MV12T9CO7PMF58 
5 www.rcsl.lu 
6 Whether this is in line with the IORP II ‘three lines of defense-model’, falls outside the scope of this 
report. 
7 https://www.nrc.nl/nieuws/2018/01/24/draait-burger-op-voor-de-riante-pensioenen-van-het-
europarlement-a1589663 
8 Questions and replies for the discharge of the European Parliament budget over 2017. 
9 https://euobserver.com/institutional/141033 
10 Decision of the Bureau of the European Parliament of 10 December 2018 amending the 
Implementing Measures for the Statute for Members of the European Parliament 
OJ C 466, 28.12.2018, p. 8–10.  
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a levy of 5 % was introduced on all pension payments for pensions 

established after 1 January 2019.  

History of the Fund   

 In 1990, pending the adoption of a single statute for MEPs, the additional 

(to 1st and 2nd pillar) pension scheme for MEPs was established by a Bureau 

of Parliament decision.  

 For this purpose, an ‘Association Sans But Lucratif’ (ASBL), which is a 

nonprofit-making association regulated by Luxembourg law, was set up in 

November 1991 by the College of Quaestors. 

 In 1994 a ‘Société d’Investissement à Capital Variable’ (SICAV), regulated by 

Luxembourg law, was formed by the ASBL to hold the investments of the 

Fund. 

 From ‘The Rules governing the voluntary additional pension scheme’ (the 

Rules)11 of the Fund, the following can be deduced. 

 Members of the Scheme and the European Parliament contributed monthly 

to the Fund. Grosso modo: MEPs paid one-third (retained of their salary) 

and the European Parliament paid two-thirds (see below) of the total 

contributions of the DB pension scheme.12  

 An ex-MEP who contributed for five years receives  a monthly pension of 5 

years13 x 3,5% x 40% of an ECJ judge’s salary.14 A judge’s salary equals 

112.5% of the highest civil service grade.  

 
11 PE 113.116/BUR./rev. XXVI/04-2009. 
12 Article 1(2) of the Rules. 
13 The term of a MEP. 
14 Article 6, Annex 3 of the Rules, ‘calculation of entitlements’, reads:  
‘The percentage of the rights acquired for the additional pension is 3.5% of 40% of the basic salary of a 
Judge at the Court of Justice of the European Communities for each full year in office plus one-twelfth 
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 The table below lists the pensions paid out by the Fund (2017):15  

 

 
of that sum for each complete month. The maximum pension is 70% (and the minimum pension 
10.5%) of 40% of the basic salary of a judge at the Court of Justice of the European Communities.’ 
See: 
https://www.europarl.europa.eu/tenders/2014/dgfins/211253/20140625/Annex%203_Description%20V
oluntary%20pension%20scheme_EN.pdf 
15 https://www.europarl.europa.eu/cmsdata/157202/Decharge2017_final.pdf, p-19-112. 
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 The Rules determined the levels of both Parliament’s and MEPs’ 

contributions to the Scheme as well as the levels of and entitlements to 

benefits, but they did not specify how Parliament’s and members' 

contributions were to be paid into the Fund or how Parliament or the Fund 

should collect members' contributions. In order to collect the contributions 

from MEPs it was decided to deduct and retain the contributions of MEPs 

from the payments of the general expenditure allowance which were then  

transferred to the account of the Fund. The general expenditure allowance, 

as opposed to Members’ personal salary, is intended for Members’ work- 

and office-related expenditure. Whether such use of the general 

expenditure allowance was permissible was subject to a judgment by the 

Court of Auditors in 1999. The Court held:16 

‘Taking into consideration the current lump-sum nature of the general 

expenditure allowance, the Court is of the opinion that existing regulations 

do not prevent the retention of a pension contribution from the payment of 

the general expenditure allowance. However, as already stated in its Special 

Report No 10/98 , the Court urges Parliament to clearly define and quantify 

expenditure covered and reimbursed under the allowance.’ 

 The schemes in the Fund have – so it seems- a ‘Defined Benefit’ (DB) 

character.17 A DB pension plan aims to deliver benefits at retirement that 

are set out and predefined in the accumulation phase, and are usually 

based on an employee’s final or average pay and length of service.18  

 

 
16 https://www.eca.europa.eu/lists/ecadocuments/op99_05/op99_05_en.pdf 
17 Article 1 of the Rules. 
18 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2752624 



 

8 

 

III. The Guarantee and relevant Case Law 

 As described above, the Fund was closed in 2009. This led to some 

commotion among MEPs, who argued that their pensions were not secure. 

The European Parliament tried to reassure these MEPs.  

 In 2009 it was stated by the Bureau of the European Parliament that: 

“Parliament would assume its legal responsibility to guarantee the right of 

members of the Scheme to the additional pension which could be retained 

after exhaustion of the Pension Fund, and that, equally, any capital remaining 

in the Fund after all pension entitlements had been honoured would be 

transferred to the European Parliament. The Statutes of the Pension Fund 

should be amended accordingly; 

Joined Cases T-229/11 and T-276/11 

  The applicants in these cases were Members of the Parliament and 

adhered to the additional pension scheme. They made contributions to the 

Fund for various periods prior to July 2009. 

 Whilst the Parliament had made it clear that it would guarantee the rights 

of members of the Scheme, some members took legal action upon the 

Parliament’s decision to introduce the 5% levy (see above) and increase 

the Fund’s eligible retirement age.  

 In these cases, it was argued by former MEPs that they acceded to the 

additional pension scheme on the basis of clear and pre-established 

conditions and that the objective19 pursued by the Bureau (which led it to 

introduce the levy and increase the eligible retirement age) could not take 

precedence over their interests in maintaining their acquired rights. 

Furthermore, they argued that legitimate expectation was reinforced by 

 
19 See below, point 73 of the judgment. 
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calculations made by way of example on 27 April 2001 by the ASBL, which 

were carried out on the basis of the rules applicable before the adoption of 

the decision of 1 April 2009. Lastly, claimants argued, the Parliament 

acknowledged, in the Bureau’s decision of 1 April 2009, that it had to 

guarantee respect of the commitments made with regard to the members 

of the additional pension scheme, regardless of the position of the Fund. 

 The Court, however, held in point 66-67: 

`Suffice it to point out, in that regard, that the Court has already held that the 

Parliament did not provide any assurance which could have given rise, on the 

part of Members belonging to the additional pension scheme, to a legitimate 

expectation that the conditions of that scheme were not going to be amended 

in the future’.  

 Moreover, the Court held in point 73: 

‘With regard to the objective pursued by the decision of 1 April 2009, the 

Bureau set out, on the adoption of that decision, four objectives to be 

attained, namely: 

–    to ensure that Members who have contributed to the voluntary additional 

pension scheme receive a pension therefrom; 

–    to avoid as far as possible any financial impact on European taxpayers; 

–    to ensure that any costs are distributed fairly and with due regard to the 

need to explain decisions to the general public; 

–    to preserve the pension Fund’s liquidity as far as possible.’ 

 The judgments T-229/11 and T-276/11 make clear that no ‘legitimate 

expectations’ can be derived from the commitment of the Bureau to 
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guarantee the pensions and that limitations of indexation (even negative 

indexation, id est the reduction  of rights) can be proportionate. 

Case 223/19: YS 

 In this respect, on 24 September 2020, the EU Court delivered a very 

noteworthy judgment, the YS case.20  

 The judgment concerned the following. 

 In 1992, the applicant YS (not an MEP, but an Austrian citizen of the EU) 

concluded an occupational pension contract with semi-private 

undertaking NK (see below). That agreement contained a defined benefit 

pension. In addition, an index-linking clause was agreed on. However, YS 

was granted no indexation. Therefore, YS filed a complaint against NK 

before the referring Austrian court, (i) disputing the withholding of those 

amounts and the fact that his occupational pension had not increased21 and 

(ii) seeking a declaration of his future rights. 

 The YS case made a few things clear. 

1) Pension rights and indexation can be a property right; 

2) Article 17 of the EU Charter of Fundamental Rights governing property 

rights has direct horizontal effect under circumstances; 

3) An infringement of property rights can be justified. 

 
20 See for further background: H. van Meerten, ‘Putting sand in the Dutch Pension ‘Clockwork 
Orange’: the YS case”, EU Law Live, 30 September 2020.  
21 This concerns the total amount. Recital 21 of the judgment states: ‘Pursuant to Paragraph 711 of the 
ASVG, NK has not increased the amount of the occupational pension of the applicant in the main 
proceedings for 2018, even though the part of the pension which is paid directly should have increased 
by 3%, in accordance with the salary indexation planned for that year by the collective agreement for 
the employees of the Austrian undertakings in the relevant industry.’ 
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 In the YS case the Court held that any limitation of a right to property must 

be provided for by law and respect the essence thereof and, in compliance 

with the principle of proportionality, must be necessary and actually meet 

objectives of general interest recognised by the European Union. 

 In YS, according to the Court, the limitations on the pension rights affect 

only a little part of the total amount of the DB pensions, so that they cannot 

be considered to affect the essence of those rights.  

  It could thus be argued that limiting pension rights in certain 

circumstances can be justified, e.g. if restrictions appear to be necessary 

and aim to actually meet the objectives of general interest of ensuring the 

long-term funding of State/EU-funded retirement pensions. 

 In other words: it would follow from the judgment in the YS case that the 

State/EU can justify the infringement of the property right but under 

conditions. 

 If we apply this judgment to the case at hand, we can conclude the 

following: 

- The Fund falls under the scope of the YS judgment (mutatis mutandis, the 

Fund is a ‘State controlled undertaking’); 

- A limitation of indexation (or even negative indexation) and/or the 

reduction of rights22 seems in casu justified. 

 The YS judgment learns that a breach of property rights – by reducing 

pension rights and/or granting no indexation – can very well be justified 

and proportionate. In case of the Fund, limitations of accrued rights seem 

 

22 Limitation of indexation (or ‘negative’ indexation) can since the YS judgment be regarded as a form 
of reduction of property rights. Since indexation is also a property right, breaches must be – like for 
accrued pensions- justified. 
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possible if these measures are necessary and aim to actually meet the 

objectives of general interest of ensuring the long-term EU (taxpayer) 

funded retirement pensions. Moreover, in casu, reducing certain rights 

does not appear to affect the ‘essence of the pension scheme’. After all: a 

legal ‘guarantee’ to a certain outcome does not appear to exist (see below) 

in pension schemes of the Fund. 

IV. A SICAV-FIS 

 As stated above, the Fund has the legal character of a SICAV-FIS.23 A SICAV 

is a public limited company whose shares are offered to the public, and 

whose sole purpose is to invest in securities (or other liquid financial 

assets), spreading investment risks and allowing investors to benefit from 

the results of managing their assets.   

 The shareholder, in this case the ASBL that was set up, owns all the shares 

of this SICAV.24  

 In a SICAV-FIS there exists no right to a certain amount or guarantee.  As a 

SICAV-SIF is an investment fund or vehicle, it cannot and does not provide 

guarantees to certain yields. 

 A SICAV-FIS, by nature, is a vehicle with variable capital. 

 In other words, a SICAV-FIS cannot – also according to Luxemburg Law –  

deliver any ‘DB/Solvency II25-‘ guarantees itself, and hence cannot operate 

 
23https://www.fdc.lu/fileadmin/file/fdc/Organisation/Law_of_13_February_2007_relating_to_SIF__CS
SF_.pdf (the Luxembourg Law). 
24 https://www.europarl.europa.eu/RegData/publications/divers/2016/0009/EP-
PE_DV%282016%290009_EN.pdf 
25 Under Solvency II the security mechanism is 99,5%. Solvency requirements for DB IORPs vary, 
since at EU level they are not harmonized. Under the Dutch prudential framework, the FTK, the 
security mechanism, for example, is for DB IORPs 97,5%. 
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as a true DB scheme.26  A SICAV-FIS cannot guarantee a pre-determined 

return on investment. 

 In principle, an external entity, such as the European Parliament, can be the 

‘guarantor’ of a certain commitment, but this needs to be arranged in a 

legally binding contract.  

 Since such a contract  does not appear to exist, 27  MEPs can derive no 

guarantee from the Fund and/or the European Parliament. 

V. Conclusions and recommendations 

 The Pension Fund of the European Parliament has a deficit of almost EUR 

350 million, expected to rise to EUR 384 million by 2038 and yearly pays 

out pensions totaling EUR 20 million. 

 If no further measures are taken, European taxpayers may be required to 

pay for these pensions. 

 However, the guarantee of the EP to deliver a pension right of a certain 

amount is legally and financially not sustainable: 

- The Fund is a SICAV-FIS, which by its legal and financial nature does 

not include financial guarantees on returns on investment; 

- The Commitment of the EP to financially guarantee these pensions 

nonetheless, was not contractually agreed upon; 

 

 

 

 
26 See for more detail: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1950765 
27 Questions for clarification on this point to the Secretary-General cabinet, never got an answer.  
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 In this case, reducing pension rights (accrued pensions and indexation) is 

under circumstances an infringement of property rights, but can very well 

be justified seen the reasons above (EU taxpayers fund the pensions and 

there exists no legal guarantee). 

 The following possible scenarios can be further explored: 

- It is possible to liquidate the Fund?  

- Is it possible and appropriate to further increase the retirement 

age? 

- Is it possible and appropriate to reduce pension rights for the 

coming years? If so, to what extent? 

*** 


